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IMPORTANT:  READ THIS FIRST! 
 
We now require that all vendors execute a Master Materials Agreement in order to do business.  The Master Materials 
Agreement contemplates that the parties will enter into individual Product Schedules for each product that Choose an item 
may purchase from your company.   
 
All products will be covered by the terms of the Master Materials Agreement, and certain business terms applicable to the 
products may be set forth on the Product Schedule for the applicable product.  
 
We are providing the Master Materials Agreement in Microsoft Word format as a courtesy, and not as an invitation to 
substantially ‘mark-up’ the contract.  We fully expect that there will be little to no changes to the terms of the Master 
Materials Agreement.   Any proposed changes must be made at the individual Product Schedule level. 
 
A template of the Product Schedule is attached at the end of the Master Materials Agreement.   
 
For example, do not modify the shipping terms in the Master Materials Agreement.  If you are proposing contrary shipping 
terms for an individual product, please provide your proposed shipping terms inside of the applicable Product Schedule.   
You must also include all other relevant product information including: 
• Seller & OEM name 
• Seller & OEM item description 
• Seller & OEM part numbers 
• Price per unit (list) 
• Price per unit (discounted) 
• % Discount for all units 
 
We look forward to doing business with your company upon successful completion of the required contract documents. 

  

Commented [JF1]: CF Team: PLEASE MAKE SURE TO FILL 
OUT THE PRODUCT SCHEDULE PRIOR TO SENDING TO 
THE VENDOR, INCLUDING SHIPPING, WARRANTY PERIOD, 
PRICING, AND ANY OTHER BUSINESS TERMS.  
 
REVIEW ALL INFORMATION IN BRACKETS AND 
DETERMINE IF THE LANGUAGE NEEDS TO BE INCLUDED 
FOR THE PRODUCTS/SERVICES BEING PURCHASED.   
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THIS MASTER MATERIALS AGREEMENT 
(“Agreement”) is by and between the entity listed in the 
signature block below ("Seller") and Choose an item.  
("Company").   
 
1. Term.  This Agreement is effective as of the date of 
the last signature in the signature block below (the “Effective 
Date”) for a term of five (5) years (“Initial Term”), unless 
terminated or modified by either party as provided herein. 
Upon the expiration of the Initial Term, this Agreement shall 
remain in effect on a month-to-month basis (which shall be 
referred to collectively with the Initial Term as the “Term”).  
For the avoidance of doubt, the Term of this Agreement is 
separate and distinct from the term set forth in any Product 
Schedule.  Product Schedule(s) shall be subject to the terms and 
conditions of this Agreement, any amendment thereto, and any 
new Master Materials Agreement or its equivalent mutually 
executed by the parties that either supersedes this Agreement 
or is executed after this Agreement expires, unless the parties 
otherwise explicitly agree in writing to supersede this 
Agreement via a Product Schedule(s).  Notwithstanding the 
foregoing, Company may terminate this Agreement or any 
Product Schedule at any time during the Term for any reason 
on no less than thirty (30) days prior written notice to Seller. 
 
2. Purchase of Products.   
 
2.1 General.  Company may, but shall not be obligated 
to, place orders for the purchase of Seller's product(s) 
(hereinafter “Products”), described on any Product Schedule, 
entered into by the parties.  A “Product Schedule” shall mean 
a mutually executed document describing the Products, 
pricing, shipping terms, warranty, cancellation and return 
policies, and all other provisions related to the specific 
Products identified in the Product Schedule.  In order to be 
binding upon Company, Product Schedules must be signed by 
Company’s Chief Executive Officer or Chief Financial Officer.  
All Product Schedules shall be subject to the terms and 
conditions of this Agreement. The parties may enter into 
additional Product Schedules during the Term of this 
Agreement. Any additional Products purchased from Seller by 
Company that are not identified in a Product Schedule will be 
subject to the terms of this Agreement without regard to the 
terms set forth on any Product Schedule. Any purchases of 
Products must be made pursuant to the terms and conditions of 
signed written or electronic purchase orders (“Purchase 
Order(s)” or “Order(s)”) made by Company from time to time; 
provided that the terms and conditions of such Purchase Orders 
shall be limited to quantities of specific Products, requested 
delivery dates, and choice of common carrier.  Any orders 
made by any other manner or method shall not be binding on 
Company.  At its sole discretion, Company may return, at 
Seller’s sole expense, any Products shipped by Seller without 
Company first issuing a Purchase Order, and Seller will 
provide Company a full refund for such Products.  
 
2.2  Additional Products. Prior to Company purchasing 
additional Products from Seller, Seller shall provide Company 
with detailed descriptions and specifications of such Products, 
which shall include the same or similar information that Seller 
has provided to Company on the applicable Product Schedule 

and such other information as Company shall reasonably 
request from time to time, including, without limitation, 
information on the functionality of the Products. All Purchase 
Orders will be subject to approval and acceptance by Seller.  
Seller may accept a Purchase Order by written 
acknowledgement (an “Order Acceptance Form”) or by 
commencement of performance.  As stated in Section 4.1, if 
Seller does not provide written notice to Company within two 
(2) business days after its receipt of a Purchase Order, then such 
Purchase Order shall be deemed fully accepted by Seller. 
 
 
2.3 Support Services.  Company shall only be obligated 
to pay for support services for Products where Company has 
issued a Purchase Order for such services, and Seller has 
accepted such Purchase Order for such support services 
pursuant to the terms of Section 4. 
 
2.4 Agreement Terms Prevail.  This Agreement and the 
applicable Product Schedule shall constitute the sole terms and 
conditions of purchase and sale with respect to the Products and 
accepted Purchase Orders.  No terms and conditions provided 
by the Seller in any other document, including any terms and 
conditions contained in Seller’s standard terms and conditions 
or in any “shrinkwrap” or “clickwrap” terms that accompany 
any Products that are not included in this Agreement or a 
Product Schedule (“Seller’s Terms”), shall be binding on the 
parties hereto, unless agreed to in writing by both parties in a 
document executed by Company’s Chief Executive Officer or 
Chief Financial Officer and the duly authorized representative 
of Seller.  In the event of any conflict between this Agreement 
and the Seller’s Terms, the terms of this Agreement shall 
control. 
 
2.5 Resale.  Notwithstanding anything to the contrary 
contained herein, Company will have the right to resell any 
Products, and Company will retain all proceeds from such 
sales. 
 
2.6 Forecasting.  In order to enable Seller to schedule 
production and shipment for Products, Company may, at its 
sole discretion, provide Seller a monthly, non-binding rolling 
twelve (12) month forecast of its anticipated Product purchase 
requirements during the next twelve (12) months.  Such 
forecasts shall be prepared by Product or model number to the 
extent that Company is reasonably able to provide them in such 
manner utilizing its existing internal supply chain tracking 
software.  Such forecasts and overviews are for planning 
purposes only and shall not obligate Company in any way to 
purchase Products from Seller.  Company may provide such 
forecasts electronically in the form of Excel spreadsheets or in 
such other form as the parties may agree upon from time to 
time. 
 
2.7 Product Changes.  In no event may Seller ship a 
different Product to Company in substitution of the Product 
actually ordered by Company without the prior written consent 
of Company. In addition, the parties acknowledge that 
Company has agreed to purchase the Products covered by this 
Agreement (and Seller will sell such Products) based on such 
Products meeting certain key requirements of Company that 
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were provided to Seller in the Product Schedule.  As such, 
Seller will not make any changes to the Products that would 
cause such Products to no longer meet the requirements of any 
Product Schedule, this Agreement (including Exhibits to this 
Agreement as applicable to the Products), and also the 
requirements of Company including, without limitation, any 
changes that would impact the legality, operation, function, 
reliability, or durability of the Products without obtaining the 
prior written consent of Company.  If Seller does not obtain the 
prior written consent of Company as required by this Section, 
then Company will be entitled to a full refund for any modified 
Products that were purchased by Company and reimbursement 
of any additional costs related to replacing said Products.   
 
2.8 The prices for the Products set forth on any Product 
Schedule shall be net of all taxes and duties imposed with 
respect to the Products or services or their sale by any duly 
authorized federal, state, municipal or other governmental 
authority. Seller shall add to the price of the Products all 
authorized domestic taxes imposed on Company based on the 
sale of the Products; provided however, that Seller shall not be 
entitled to add to the prices: (a) taxes on Seller’s revenue or 
income; or (b) any other duties, levies, fees or charges of any 
type whatsoever, even if imposed by a governmental authority. 
Further, Seller acknowledges and agrees that it shall not pass 
through any additional costs or expenses, including but not 
limited to tariffs, duties, customs clearance costs, or other 
import/export related costs without Company’s prior written 
consent in each instance and under no circumstances shall 
Company be responsible for the payment of any tariffs, duties, 
customs clearance costs, or other import/export related costs 
and any designation on any Seller document that shifts such 
obligation on Company shall be null and void.  
 
 
2.9 Seller agrees to sell the Products in such amounts as 
Company requests in the applicable Purchase Order.  
Notwithstanding anything to the contrary contained herein, 
Company may enter into agreements with such other vendors 
for the purchase of same or similar Products.  Company has no 
obligation to purchase any Products from Seller other than 
those Products ordered and accepted by Company in a valid 
Purchase Order.  Seller's Products must meet the agreed-upon 
technological, quality, standards, safety, suitability, handling, 
packaging and other specifications set forth in this Agreement 
and its Schedules and Exhibits, any Product Schedule and/or 
Order (collectively, “Specifications”). As stated in Section 26 
below, this Agreement and any Product Schedule hereunder is 
non-exclusive.  Company may purchase any Products (even if 
Company has agreed in writing to purchase such Products from 
Seller) from another source for any reason.  Company may also 
produce any products similar to the Products.   
 
3. Shipping.    
 
3.1 Shipping Terms 
 
(a) General.  Unless otherwise agreed in the applicable 
Product Schedule, Seller shall be responsible for the payment 
of all shipping and transport costs, which includes freight, 
insurance, fuel charges, import/export charges, tariffs, customs 

clearance costs, and other similar charges for the transport of 
the Products to Company’s specified destination.  Company 
shall not be obligated to pay for shipping or any other related 
costs unless the parties specifically agree that Company will 
pay for such costs in the applicable Product Schedule.  
 
(b) Other Shipping Terms. In the event that Company 
agrees to pay for shipping costs pursuant to a Product Schedule, 
Company shall only be responsible for the actual costs of 
transporting the Product and shall not be responsible for duties, 
tariffs, customs clearance costs, insurance, fuel charges, 
surcharges or other similar charges which shall be paid by 
Seller. Moreover, in the event that Company agrees to pay for 
shipping costs pursuant to a Product Schedule, Company will 
only pay for shipment of the Products from a single U.S.-based 
shipping point in accordance with Company’s shipping 
instructions, including the use of Company’s third party 
logistics systems.  If Seller does not ship the Products in 
accordance with Company’s shipping instructions, Seller shall 
be responsible for the payment of all shipping costs, which 
includes freight, insurance and similar charges.  Further, if 
Company agrees to pay for shipping costs pursuant to a Product 
Schedule and Company has requested in the applicable 
Purchase Order that shipping charges be prepaid by Seller and 
charged back to Company, Seller shall invoice accordingly and 
pass-through such charges without mark-up.   
 
(c) Delivery Site.  If no Delivery Site (as defined in 
Section 4) is specified by Company for shipment of the 
Products, the Products will be shipped to Company’s address 
noted on the Purchase Order, or, if no address is noted, then 
Seller shall immediately contact Company.   
 
(d) Risk of Loss. If Company chooses the freight carrier, 
then title and risk of loss of the Products shall pass to Company 
at the time the Products are loaded by Company’s carrier after 
Seller makes such Products available for pickup by Company 
or its carrier at a location within the United States.  If Seller 
chooses the freight carrier, then title and risk of loss of the 
Product shall pass to Company at the time the Products are 
delivered to Company pursuant to Section 4.1. 
 
3.2 Packaging.  Seller shall pack and mark all Products 
at no additional charge to Company.   The Products will be 
packaged in accordance with (a) all applicable agency 
requirements, (b) any applicable requirements under this 
Agreement and its Schedules and Exhibits, (c) standard 
commercial practices for domestic shipment and in accordance 
with any instructions provided to Seller by Company or the 
applicable Affiliate, (d) in a manner that is acceptable to 
common carriers for the shipment of similar goods and 
products at the lowest rate, and (e) in containers suitable to 
prevent damage under normal handling during loading, 
unloading, shipping and storage, and in accordance with the 
carrier’s requirements and the Specifications in a manner that 
is adequate to allow safe delivery and compliance with all 
applicable laws, ordinances, rules and regulations.    
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4. Acceptance of Purchase Orders; Delivery and 
Documentation.     

 
4.1 Acceptance of Purchase Orders; Delivery Date.  In 
each Purchase Order, Company will specify a requested 
Delivery date.  For these purposes, the term “Delivery” or 
“Delivered” means delivery of the Products to the Delivery 
Site.  The term “Delivery Site” means the location(s) 
designated by Company as the destination for the delivery of 
Products in a Purchase Order or as otherwise specified by 
Company.  If Seller is unable to Deliver the ordered Products 
on Company’s requested Delivery date as specified in the 
Product Schedule, (i) Seller will notify Company in writing of 
that fact within two (2) business days after its receipt of the 
applicable Purchase Order, and such notification will include 
an alternate date by which Seller proposes to Deliver the 
Products, as well as an explanation of why Seller is unable to 
meet Company’s requested Delivery date; and (ii) the parties 
will then mutually agree in writing on an acceptable Delivery 
date, taking into account Company’s Delivery needs, and such 
mutually agreed upon alternate Delivery date will constitute the 
FOC for purposes of the applicable Purchase Order.  As used 
herein, the term “FOC” means the firm order commitment date, 
which is the date by which Seller is required to Deliver the 
Products specified in the applicable Purchase Order.  If Seller 
does not provide such written notice to Company within two 
(2) business days after its receipt of an Order, then such 
Purchase Order shall be deemed fully accepted by Seller 
including, without limitation, Company’s requested delivery 
date will constitute the FOC for purposes of the applicable 
Order.  Seller may not ship the Products in advance of the FOC 
except (and solely to the extent) as may be necessary to account 
for the shipping time necessary to have the Products arrive at 
the Delivery Site on the FOC.  If Company consents in advance 
in writing, Seller may make partial Deliveries and invoice them 
separately as long as (a) Seller meets the FOC, and (b) the 
partial shipments are sufficiently labeled so as to allow 
Company to identify the contents of each container.      
 
4.2 Non-Delivery Damages.  Seller acknowledges that 
its failure to Deliver all of the Products specified in a particular 
Purchase Order by the FOC for such Purchase Order may cause 
damage to Company.  On account of the difficulty of 
ascertaining and proving the amount of such damage, Seller 
agrees to pay to Company non-delivery damages for such delay 
caused by Seller in accordance with the table set forth below.  
For avoidance of doubt, if Seller fails to Deliver all of the 
Products specified in a particular Purchase Order by the FOC, 
the non-delivery damages described in this Section will be 
calculated with respect to all Products specified in such 
Purchase Order, even if Seller successfully Delivered a portion 
of such Products by the FOC.  Nothing in this Section will 
limit, modify or otherwise relieve Seller of any other delivery 
obligations that it may have and/or limit or modify any rights 
Company may have pursuant to the terms and conditions of this 
Agreement and/or at law or in equity.  Non-delivery damages 
will be imposed for payment due to Company in cash, product 
or credit (as selected by Company in its sole discretion) based 
upon the Seller’s failure to deliver the Products by the FOC.  
The stated percentage of damages is based upon the total 
purchase price of the affected Product. 

 
From 5 to 15 days after the FOC: five percent (5%), the right 
to cancel the Purchase Order without penalty; 
 
From 16 to 30 days after the FOC:  ten percent (10%), the right 
to cancel the Purchase Order without penalty; 
 
31 or more days after the FOC: fifteen percent (15%), and the 
right to cancel the Purchase Order without penalty.   
 
4.3 Documentation.  On or before the date, but no more 
than two (2) days prior to the delivery date, the Products are 
actually Delivered, and at no additional cost to Company, 
Seller shall provide the person ordering the Product(s) with an 
electronic copy of any Documentation for each Product 
ordered.  “Documentation” shall mean all documentation 
associated with the handling instructions, installation, repair, 
operation, storage, care, preservation, safety and maintenance 
of a Product which Seller generally makes available to 
consumers and purchasers of the Product.  Company may 
reproduce a sufficient number of copies of the Documentation 
from such electronic copy to support, in a commercially 
reasonable manner, the Product purchased.   
 
5. Inspection. 
 
5.1 Inspection Upon Shipment.  Without limiting 
Company’s other rights and remedies under this Agreement, 
upon receipt of a shipment of Products from Seller, Company 
will inspect such shipment solely to determine (i) whether it 
conforms to the type and quantity of Products ordered in the 
applicable Purchase Order and (ii) whether there is any visible 
damage to the Products (“Initial Inspection”).  The parties 
agree that such Initial Inspection will not determine the 
functionality/usefulness of the Products, the Products’ 
conformance to Specifications, or the presence or absence of 
any defects or other Product issues.  Company may reject any 
Products that do not satisfy the Initial Inspection at its sole 
discretion; provided that, if Company does not notify Seller in 
writing within sixty (60) days after receipt of a shipment of a 
problem with the shipment, such shipment will be deemed to 
conform with the Purchase Order solely as to type and quantity 
of Products.  If Company notifies Seller of a nonconformance 
with a Purchase Order, Product Schedule, or this Agreement, 
then Seller will remedy such non-conformity within one (1) 
business day and pay all shipping costs associated with the 
return and re-shipment of the applicable Product(s).  Further, 
Company reserves the right to verify, at any time, that:  (i) the 
Product may be used and consumed or functions as intended; 
and (ii) the Product meets all agreed-upon Specifications. 
Company has no obligation to accept or to pay for Products not 
conforming to Specifications. 
 
6. Rejected Goods.  Without limiting any other remedy 
Company has under this Agreement, if Company rejects 
Products shipped or to be shipped (in whole or in part) due to 
Seller’s failure to comply with this Agreement, failure to 
deliver Products by the FOC, the general warranties below, 
and/or Specifications, Company shall give Seller written notice 
of such rejection.  Company may (at its option) return rejected 
Products to Seller at Seller’s expense, hold rejected Products 
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for such disposal as Seller shall direct, or reject the entire 
shipment and cancel its Purchase Order for any undelivered 
Products. Company is not obligated to pay for any rejected 
Products and shall receive a full refund of any amounts paid for 
such Products, and Seller shall pay shipping costs or disposal 
costs (as applicable) for all rejected Products. 
 
7.  Representations and Warranties.    
 
7.1 General Representations and Warranties. Each party 
represents and covenants that: (a) it has obtained and shall 
maintain the power and authority to enter into this Agreement, 
to grant the rights herein granted and to undertake its 
obligations hereunder, without the further consent of any other 
person or entity; (b) it is not a party to any written agreement 
with a third party, the terms of which prohibit or restrict such 
party from performing its obligations hereunder; (c) it is not a 
party to any pending litigation, proceeding, order from a 
governmental authority or court, or similar action, the 
resolution of which is reasonably likely to adversely affect the 
ability of such party to fully perform its obligations hereunder, 
nor is any such litigation or actions reasonably contemplated; 
(d) it will comply with all laws, rules, and regulations 
applicable to the performance of its obligations hereunder 
(including those enacted during the Term) and will obtain 
applicable permits and licenses required of it in connection 
with its obligations; (e) it is a legal entity duly organized, 
validly existing and in good standing.  In addition, Seller 
represents and warrants that: (i) Seller has good title to the 
Products and the Products are free and clear of any liens, 
claims, encumbrances or restrictions, and without the need for 
Company to obtain any third-party licenses, pay any additional 
license fees, or be subject to any additional license terms; (ii) 
its actions and the Products provided will comply with all 
applicable federal and state laws, statutes, rules and 
regulations; (iii) any Products that are Foods (including any 
Food ingredient) or Food Contact Substances, as those terms 
are defined in the Federal Food, Drug, and Cosmetic Act, or 
that are Food packaging (“Food Related Products”) will be 
produced in accordance with and will comply with all 
requirements set forth in Exhibit B to Product Schedule [X]; 
(iv) any Products that are fertilizers intended for use in growing 
produce intended for human or animal consumption will be 
produced in accordance with and comply with all applicable 
requirements established and implemented by the 
Environmental Protection Agency and any other federal, state 
or local governmental authority; (v) the Products do not 
infringe any  patents, trademarks, trade secrets, copyrights, or 
other intellectual property or proprietary rights;  and (vi) Seller 
will, at its own expense, obtain all certifications under and will 
comply with applicable standards for the Products.   
 
7.2 Company Policies. Seller represents and warrants 
that it will comply with Company’s policies, standards, and 
terms provided by Company from time to time (the “Company 
Policies”).  Company may add to or modify the Company 
Policies at any time and Seller will be responsible for 
continuing to comply with all such modifications. If Seller 
determines that updates or changes to the Company Policies 
will cause a material impact to the costs of Seller’s 
performance under this Agreement or Seller is otherwise not 

capable of complying with the Company Policies as modified, 
Seller shall promptly notify Company of the issue in writing 
and the parties will discuss in good faith how to mitigate the 
impact of any changes to enable Seller to comply. Seller’s 
compliance with the Company Policies is a material term of 
this Agreement and Company may terminate this Agreement 
and/or any Product Schedule  or Purchase Order for violations.   
   
7.3 Business Conduct.  Seller represents and warrants 
that it will perform to the highest level of business and 
professional ethics.  Seller represents and warrants that it has 
not made and will not make or provide any payments, gifts, 
favors, entertainment, secret commissions or hidden gratuities 
to any Company employee or contractor (or family member). 
Seller represents and warrants that it will train its employees, 
workers, subcontractors, independent contractors, agents 
and/or representatives (collectively and individually referred to 
as “Personnel”) who may sell Products to Company to fully 
comply with the terms of Section 7.3. Seller shall maintain a 
compliance program to track and confirm that its Personnel are 
in compliance with this Section 7.3. Seller shall certify in 
writing, at any time requested by Company, that Seller is in 
compliance with this Section 7.3. Seller will promptly report 
any violations of this Section 7.3 to Company in writing.   Any 
breach or failure with respect to this representation and 
warranty will constitute a material breach of this Agreement. 
Seller acknowledges and agrees that its failure to comply with 
this Section 7.3 may result in Seller’s removal as an approved 
vendor with Company and/or termination of this Agreement. 
 
7.4 Responsible Supply Chain. Seller represents and 
warrants that it has and will maintain a responsible supply 
chain organization in all respects, including, without limitation, 
ensuring (i) only legally allowed Products and services 
(including any components and materials thereof) are provided 
to Company and (ii) appropriate treatment of people that create, 
produce, or deliver the Products or services. Seller shall not 
directly or indirectly provide any Products or services 
(including any components and materials thereof) from any 
country, person, or entity that is subject to U.S. or other 
applicable law that restricts transactions with specific foreign 
entities, persons, or countries and Seller shall not, in any way, 
provide to Company, “covered telecommunications equipment 
or services” (as that phrase is defined in FAR 52.204-25) as a 
substantial or essential component, or as critical technology, of 
any equipment, system, or service. Prohibited 
telecommunications equipment or services includes 
equipment, products, or services produced by the entities listed 
in the same FAR provision or as further defined in other 
regulations. If any Product or service (including any 
component or material thereof) is determined by Company to 
be prohibited or restricted by applicable law (“Restricted 
Products”), Seller shall be responsible for the replacement or 
return for a full refund (at Company’s sole election) of the 
Restricted Products and all costs associated with such 
replacement or return, including shipping and labor costs. 
 
7.5 Imported Products.  All Products sold to Company 
under this Agreement that are sourced outside the United States 
will, at the time of their delivery to Company, comply with all 
applicable foreign and U.S. laws and be lawful for sale in the 

Commented [JF2]: CF: Please remember to replace the X as 
necessary 
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United States. This requirement includes, but is not limited to, 
the following:  
 
(a) All seeds shall comply with the Plant Protection Act, 

codified at 7 U.S.C. §7701, et seq., and its implementing 
regulations, codified at 7 C.F.R. Part 319 in effect at the 
time the seeds are shipped to Company. 
 

(b) If any Food, as defined under Section 201 of the Federal 
Food, Drug, and Cosmetic Act (and which definition shall 
include any Food ingredient) sold by Seller to Company 
must be imported into the United States, Seller shall 
comply with (i) the Food and Drug Administration’s Prior 
Notice of Imported Food requirements (21 C.F.R. §§ 
1.276-1.285) and (ii) the Food and Drug Administration’s 
Foreign Supplier Verification Programs for Food 
Importers” (“FSVP”) requirements (21 C.F.R. §§ 1.500-
1.514). Seller (or Seller’s designee, which shall not be 
Company) shall serve as the “importer of record” for 
FSVP compliance purposes.  

 
(c)     Seller shall be wholly responsible for the importation 
of all products sold to Company under this Agreement, 
including the clearance of the products by U.S. Customs 
and Border Protection (CBP), the posting of any customs 
bonds, as well as the payment of any and all applicable 
customs duties, fees and costs. In the event any of the 
imported products covered by this Agreement are subject 
to additional duties pursuant to antidumping and/or 
countervailing orders in effect, Seller shall be wholly 
liable for the payment of such duties to CBP. In the event 
that Seller elects to retain a U.S. based customs broker to 
enter and clear imported products covered by this 
Agreement, said customs broker must be licensed, 
certified and experienced. 

 
(d)      Seller shall not source any Products covered by this 
Agreement from any individual or entity identified in the 
Specially Designated Nationals List pursuant to the 
sanctions programs maintained and administered by the 
Office of Foreign Assets Control of the U.S. Department 
of the Treasury. Likewise, Seller also shall not source any 
Products covered by this Agreement from any individual 
or entity identified in the sanctions programs administered 
by the European Union, Canada, the United Kingdom, or 
Australia. 

 
8. Right to Adequate Assurance of Performance; Ability 

to Meet Demand.   
 

(a)  If during the Term, Seller becomes subject to or 
aware of any proceeding or any other issue or event that 
is reasonably likely to adversely affect the ability of Seller 
to perform its obligations hereunder (collectively, an 
“Event”), then Seller shall immediately notify Company 
in writing which shall include a description of the Event 
and the potential impact on Seller’s ability to deliver any 
Products to Company.  If Company receives such notice 
or should have received such notice from Seller, then 
notwithstanding any agreed-upon commitments to 
purchase from Seller by Company, Company shall not be 

required to purchase any Products from Seller unless and 
until, in Company’s sole discretion, Seller can 
demonstrate that the Event no longer impacts Seller’s 
ability to deliver the Products that are the subject of the 
Event and further that Seller can deliver such Products as 
requested by Company.  

 
(b) If, at any time and at its sole discretion, Company 
believes Seller may not be able to perform its obligations 
or commitments hereunder including, without limitation, 
delivering Product(s) to Company as ordered, Company 
may make written demand of adequate assurance of due 
performance from Seller.  Company shall be immediately 
relieved of all of its obligations and any liability thereto 
for all provisions of this Agreement, including any 
obligation or commitments to purchase any Products from 
Seller, unless and until Seller can demonstrate adequate 
assurance of Seller’s ability to perform any such 
obligations or commitments to Company’s satisfaction.  
Acceptance or payment of any Products shall not 
prejudice Company’s right to demand adequate assurance 
of future performance. 

 
(c) If any particular Product Schedule or agreement 
contains an agreement by Company to purchase Products 
exclusively from Seller and/or order commitments by 
Company, Seller represents and warrants that it can timely 
meet Company’s demand for the applicable Products of 
said Product Schedule.  If, at any time and in Company’s 
sole discretion, Company reasonably believes that Seller 
cannot meet Company’s demand for the Products, 
Company may purchase the Products from another vendor 
and Seller shall be liable for the difference in price.  Seller 
shall pay Company the difference in price within thirty 
(30) days of Company’s written notice of same.  For 
example, Seller stocks out of a certain type of widget and 
Company must purchase said widget from Company 
XYZ.  Seller sells their widget for $0.45 and Company 
XYZ sells their widget for $0.50.  Seller shall pay 
Company the difference of $0.05 per widget for all 
products purchased from the other supplier until Seller 
resumes meeting Company’s demand.  

 
(d) A determination of Seller’s ability to fully perform 
its obligations and meet Company’s demand shall be at 
Company’s sole discretion.  Company shall have no 
liability to Seller for any and all actions taken by 
Company pursuant to this Section 8 including, without 
limitation, for breach of contract.   Section 16 (“Force 
Majeure”) shall not apply to this Section 8.  Company’s 
rights under this Section 8 are independent and Company 
may select any or all of the available options in this 
Section 8 or this Agreement without waiving any of its 
rights hereunder.   

 
9. Warranty.   
 
9.1 General Warranty.  Unless there is a mutually agreed 
alternative warranty provision for Products set forth in the 
applicable Product Schedule, Seller warrants that for a period 
of three (3) years (the “Warranty Period”) from acceptance by 
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Company: (i) the Products will conform in all respects to 
descriptions, ingredient reports, drawings, instructions, 
samples or other Specifications and will be fit and sufficient for 
the purpose intended; (ii) all Products may be used and 
consumed as intended or will be fully functional and 
operational, fit for their particular purpose, merchantable, of 
good quality, material and workmanship, and free from defects 
and/or other Product issues, and will comply with all applicable 
food safety or engineering standards and requirements. The 
foregoing warranties, and Seller's additional warranties and 
guarantees (if any) shall survive Company inspection, testing, 
acceptance of and payment for the Products.  Company may (at 
its option) either return for credit or refund, or require prompt 
correction or replacement of, defective or non-conforming 
Products or any part thereof.  Return to Seller of any defective 
or non-conforming Products and delivery to Company of any 
corrected or replaced Products are at Seller's sole expense and 
risk.   The freight costs for all Products returned to Seller shall 
be paid by Seller and shall be shipped to Seller’s designated 
service facility.  Seller will prepay return freight charges on 
replacement Products.  Defective or non-conforming Products 
shall not be corrected or replaced unless specified on 
Company’s written instructions. Products corrected or replaced 
are subject to this clause and the section entitled “Inspection” 
in the same manner and extent as Products originally delivered 
under this Agreement, but only as to the corrected or replaced 
parts. 

 
9.2 Catastrophic Failure Warranty. 
 
A failure of five (5) percent or more of the cumulative Products 
delivered to one location to meet the Specifications and/or the 
general warranties above during a five (5) year period 
beginning on the first date of use and/or installation of the 
applicable Product shall be deemed a catastrophic failure.  In 
such event, Seller or its agent will repair, modify, or replace (at 
Company’s sole election) all the Products (including paying 
any shipping charges and providing labor to replace and/or 
reconstruct in place) at no charge to Company. 
 
10. Prices. 
 
All prices for Products shall conform to the requirements set 
forth in the applicable Product Schedule and any exhibits 
thereto (the “Prices”). The Prices shall not increase during the 
Product Schedule Term (as defined in the Product Schedule), 
unless otherwise agreed in the Product Schedule.    
 
11. Terms of Payment. 
 
11.1     Company shall pay all undisputed amounts set forth in 
Seller’s invoices in full within one hundred and twenty (120) 
days from the date of Company’s receipt of the applicable 
invoice; provided that, if Company disputes all or any portion 
of such invoice, Company may elect to pay the undisputed 
amount.  Invoices will be issued on or after the date Seller ships 
the Products to Company.  Should Company find a discrepancy 
in any invoice Company will notify Seller of the discrepancy 
and Company’s payment obligation as to the disputed portion 
shall be suspended.  Seller will promptly review, correct, and 
resubmit the invoice to Company for further verification.  If 

approved, Company shall remit payment of the verified invoice 
to Seller within one hundred and twenty (120) days of receipt.   
Company and Seller will work together, reasonably and in 
good faith, to resolve any disputed portion of the invoice.  
Payments may be made by Company via ACH or via Company 
procurement card.  Unless otherwise agreed by the parties 
hereto, all amounts payable under this Agreement shall be 
payable in U.S. dollars. All invoices shall be subject to a three 
percent (3%) discount if paid in full by Company within fifteen 
(15) business days after the date of Company’s receipt of the 
applicable invoice.    Seller may offer additional discounts for 
payment before one hundred and twenty (120) days in the 
applicable Product Schedule.   
 
11.2 Company may set off any amount due from Seller 
against any amount due to Seller hereunder. 
 
11.3 Invoicing Requirements.  Seller shall comply with 
Company’s invoicing requirements, including any revisions to 
such requirements as may be made by Company from time to 
time and provided to Seller in advance (“Invoicing 
Requirements”). Company may return to Seller any invoices 
that do not comply with the Invoicing Requirements, and 
Company shall have no obligation to pay such invoices until 
such invoices are corrected and comply with the Invoicing 
Requirements.  
 
Company may transition to an electronic invoicing system in 
which all invoices will be submitted to Company through a 
vendor portal or by direct interface with Company (“Electronic 
Invoicing System”). If Company transitions to an Electronic 
Invoicing System, Seller shall submit all invoices to Company 
through such Electronic Invoicing System and will comply 
with Invoicing Requirements. 
 
12. End-of-Life.  Seller will provide Company with no 
less than twelve (12) months prior written notice of the end of 
life or last buy opportunity for any Product.  Seller will provide 
a last time buy written notification for any Product to Company 
a minimum of twelve (12) months prior to the last date upon 
which Seller will accept a Purchase Order for a Product (“Last 
Order Date”).  Seller must send all End-of-Life notices to 
Company.  In addition, if requested by Company, Seller will, 
at its expense, maintain in Seller’s warehouse during such time 
period requested by Company a safety stock of such Products 
in an amount acceptable to Company.   
 
13. Termination for Cause. 

 
13.1 If Seller breaches or defaults under any of the terms, 
conditions or covenants of this Agreement, any Product 
Schedule, and/or Purchase Order, and fails to cure such default 
within fifteen (15) days after receipt of Company’s written 
notice, Company may immediately terminate this Agreement, 
Product Schedule, and/or Purchase Order without liability.  
This remedy is in addition to all other rights and remedies 
available to Company under this Agreement, in law or equity. 
 
13.2 Company may immediately terminate this 
Agreement, Product Schedule, and/or Purchase Order 
hereunder upon the following: (i) insolvency of Seller; (ii) 

Commented [JF4]: CF: Please make sure the negotiated 
payment terms are placed in the Product Schedule.  



 
                       

MASTER MATERIALS AGREEMENT 
 

COX FARMS CONFIDENTIAL & PROPRIETARY INFORMATION 
 8 Last Updated June 2026 
 

filing of a petition in bankruptcy by or on behalf of Seller; (iii) 
the appointment of a receiver or trustee for Seller; (iv) Seller’s 
execution by Seller of an assignment for the benefit of 
creditors; or (v) Seller’s loss of any permit, certification or 
other legal authority to sell Products that meet the 
Specifications. The remedies provided in this section are in 
addition to any other remedies provided in law or equity. 
 
13.3 If Company breaches or defaults under any of the 
terms, conditions or covenants of this Agreement and such 
breach continues for thirty (30) days after Company's receipt 
of written notice and an opportunity to cure said breach, Seller 
may suspend delivery of Products on outstanding Purchase 
Orders or revoke existing acceptances.  This remedy is in 
addition to all other rights and remedies available to Seller in 
law or equity. 
 
14. Changes, Cancellations and Returns of Purchase 
Orders and Products.   
 
14.1    Seller agrees that all Products will be deemed to be 
purchases for “standard” Products, unless mutually agreed in 
advance in accordance with Section 14.2 that Products are 
“non-standard”.  Company may, in its sole discretion, cancel, 
modify, reschedule, or postpone all or any part of an Order for 
standard Products, at any time and for any reason prior to 
shipment. 
 
14.2 No Products shall be considered non-standard 
Products unless listed as a non-standard Product in the 
applicable Product Schedule.  For non-standard Products, 
Company may modify, reschedule, or postpone all or any part 
of an order for non-standard Products at least thirty (30) days 
prior to the FOC or a shorter period as stated in the Product 
Schedule.   
 
Company’s acceptance of Products or Company’s partial 
performance after Seller’s default or breach shall not affect 
Company’s right to cancel or terminate any of its additional 
obligations hereunder.   
 
(a)  Returns.   At any time, Company may notify Seller 
and return to Seller up to 10% of the annual aggregate amount 
of Products delivered to Company without penalty or charge.  
If payment has been made by Company for such Products, 
Seller shall refund to Company the price paid by Company for 
such Products. 
 
15. Liability. 
 
15.1 Notwithstanding anything herein to the contrary, 
Seller shall indemnify, defend and hold Company and 
Company Affiliates and its and their respective directors, 
officers, employees, contractors, agents, and customers 
(“Company Indemnitees”) harmless from and against any and 
all third-party loss, liability, damage, judgement, claim, cost or 
expense (including reasonable attorneys’ fees) (collectively 
"Liabilities") incurred to the extent that such Liabilities arise 
from or relate to:  (i) any willful, intentional or wrongful or 
negligent action, by Seller or Seller Personnel; (ii) the Product 
including, without limitation, any claims based on product 

liability; or (iii) Seller’s breach (or alleged breach) of this 
Agreement or any part thereof. 
 
15.2 IN NO EVENT SHALL COMPANY BE LIABLE 
FOR ANY INDIRECT, SPECIAL, CONSEQUENTIAL, 
PUNITIVE, MULTIPLE, OR INCIDENTAL DAMAGES, 
WHETHER BASED ON BREACH OF CONTRACT, TORT 
(INCLUDING NEGLIGENCE), OR ANY OTHER LEGAL 
THEORY, EVEN IF ADVISED OF THE POSSIBILITY OF 
SUCH DAMAGES. 
 
15.3 If any third-party action, claim, suit or proceeding is 
brought against Company alleging that the Products, any 
portion thereof, or use of such Products caused any physical 
harm or property damage, the Products were adulterated, 
mislabeled or otherwise failed in any manner to meet the 
Specifications, are related directly or indirectly to Seller’s 
actual or alleged breach of this Agreement, or infringes on a 
patent, copyright, trademark, trade secret or other intellectual 
property or proprietary rights of any third party, Seller will 
defend such action, claim, suit or proceeding at its own 
expense.  Seller will also indemnify, defend and hold Company 
Indemnitees harmless from and against all damages, liabilities, 
losses, expenses, and costs incurred by Company including 
(without limitation) attorneys’ fees and costs. 

 
15.4 If part or all of the Product is held or is believed by 
Seller to infringe, then in addition to the obligations set forth 
above, Seller shall have the option, at its expense, to modify 
the Product to be non-infringing (provided that, the modified 
Product shall continue to meet all of Company’s 
Specifications); to obtain a license to continue using the 
Product; or to require return of the infringing Product and 
provide Company with a full refund for the Product and any 
other goods or services that are dependent on the Product.  

 
15.5 At all times during the term of this Agreement, Seller 
shall procure and maintain in force, at its sole cost and expense 
the following insurance underwritten by at least a Best’s A-, VI 
rated insurance company:  
 
Commercial general liability insurance (including blanket 
contractual and products liability coverage) with policy limits 
of $10,000,000 minimum per occurrence for combined single 
limits of personal injury/property damage/bodily injury.  This 
amount of coverage may be provided in any combination of 
primary and excess or umbrella liability insurance so long as 
total coverage is at least $10,000,000 per occurrence. Company 
shall be included as an additional insured under the above 
commercial general liability insurance. 
 
Workers Compensation insurance with statutory limits. 
Employer’s Liability insurance with limits of $1,000,000 each 
accident/employee. 
 
If Seller operates vehicles within the scope of the Agreement, 
Seller shall maintain state required auto liability insurance 
coverage on all vehicles used by Seller in connection with this 
Agreement.   
 
If Seller provides Company with any Food Related Products, 
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Seller shall at all times maintain at its sole cost and expense a 
product contamination/recall insurance policy, including third 
party business losses/consequential damages coverage, in an 
amount of not less than $1,000,000 per loss.  
 
Professional Liability insurance covering infringement of 
patented, copyrighted, or trademarked products, plagiarism or 
unauthorized use of items, trade secrets, or ideas.  The limit of 
liability shall be in the amount of $10,000,000 per occurrence.   

 
The above insurance shall be considered primary and non-
contributing for all claims related to Seller’s product or 
services under this Agreement. Evidence of the above coverage 
(in the form of a certificate of insurance) shall be delivered to 
Company upon execution of this contract and ten (10) days 
prior to the yearly anniversary of the Effective Date of this 
Agreement. Company shall be given written notification thirty 
(30) days before any non-renewal or cancellation of these 
coverages.  The amounts of insurance required herein shall not 
be construed as the limit to Seller’s indemnity under Section 
15. 
 
16. Force Majeure.  Neither Seller nor Company shall 
be responsible for any delay or failure in performance to the 
extent caused by an unforeseeable event beyond its reasonable 
control and not otherwise due to such party’s negligence, which 
may include (without limitation) a fire, earthquake, flood, 
explosion, accident, difference with or inability to secure 
workmen, lack of facilities, an act of God or of any public 
enemy, voluntary or involuntary compliance with any valid 
law, order, regulation, request, or recommendation of any 
government agency or authority, or lack of transportation 
("Condition(s)"); provided that, the party experiencing such 
Condition(s) uses best faith efforts to mitigate damages to the 
other party.  Notwithstanding any statements to the contrary, in 
no event shall an increase in tariffs, duties, customs clearance 
costs or other import/export related activity or any economic 
hardship be deemed a force majeure event and/or a Condition, 
or a basis for otherwise adjusting Seller’s pricing or excusing 
Seller hereunder. If such Condition(s) occurs, the party delayed 
or unable to perform shall promptly give written notice to the 
other party. If such Condition(s) remains at the end of the 
fifteen (15) days thereafter, the affected party may elect to: (i) 
terminate the Purchase Order or part thereof; or (ii) suspend the 
Purchase Order for the duration of the Condition(s).  If Seller 
experiences a Condition, Company  may at its option, buy 
comparable Products elsewhere and apply the value of such 
purchase toward any commitment hereunder, and resume 
performance of the Purchase Order once the Condition(s) 
ceases.  If Seller experiences a Condition, Company may at its 
option extend the Term for an additional period up to the length 
of time that the Condition(s) existed. 
 
17. Assent to Terms.  Unless otherwise modified by a 
written agreement signed by both parties, this Agreement 
governs all purchases of Products from Seller.  Any additional 
or different terms proposed by Seller are hereby rejected and 
will not be binding on Company. Seller’s provision of Products 
constitutes Seller’s assent to the terms of this Agreement. 
 
18. Dispute Resolution and Arbitration.  With the 

exception of disputes arising under Section 15 and 22, the 
parties shall first attempt to resolve any dispute or controversy 
hereunder through informal negotiation with an officer from 
Company and a comparable officer from Seller.  If the parties 
are unable to resolve the dispute through negotiation, then the 
dispute or controversy shall be decided by arbitration in 
Atlanta, Georgia in accordance with the commercial arbitration 
rules of the American Arbitration Association.  This 
undertaking to arbitrate shall be enforceable under the 
prevailing arbitration laws.  The arbitrator’s decision shall be 
final and judgment may be entered upon it in accordance with 
appropriate laws in any court having jurisdiction thereof.  The 
arbitrator shall have no authority to award punitive damages. 
 
19. Affiliate Ordering.  Affiliates of Company may 
procure Product(s) from Seller under the terms and conditions 
of this Agreement; provided that, such Affiliate enters into a 
Purchase Order that references this Agreement (each such 
Purchase Order between an Affiliate of Company and Seller, 
an “Affiliate Purchase Order”). Each Affiliate Purchase Order, 
together with any subsequent Affiliate Purchase Order entered 
into between such Company Affiliate and Seller and the 
applicable terms of this Agreement shall constitute a separate 
contract between such Affiliate of Company and Seller (each 
such contract, an “Affiliate Agreement”) and for purposes of 
such Affiliate Agreement all references to Company herein 
shall be deemed to be references to such Company Affiliate.  
Seller shall look solely to such Company Affiliate (and not to 
the original Company entity executing this Agreement or any 
other Affiliates) for satisfaction of any payment obligations, 
liability, and claims arising under or relating to any Affiliate 
Agreement without any claim to joint and several liability 
between Affiliates.  “Affiliate” of Company means any entity 
that directly or indirectly (through one or more intermediaries) 
controls, is controlled by, or is under common control with 
Company, where “control” means either the power to direct the 
management or affairs of the entity or ownership of 50% or 
more of the voting securities of the entity. Without limiting the 
generality of the foregoing, Affiliates of Company shall 
include all entities in which Cox Enterprises, Inc. holds a fifty 
percent (50%) or greater direct or indirect (e.g., through one or 
more subsidiaries or Affiliates) interest. 
 
 
20. Notice Clause.  Any notice required or permitted 
under this Agreement shall be in writing.  Notice will be 
deemed given and effective (i) upon delivery if sent by personal 
delivery, (ii) the next business day if sent by a reliable 
overnight delivery service such as Federal Express, or (iii) 
three (3) days after posting if sent by certified United States 
mail, return receipt requested, with postage pre-paid and 
addressed as follows: 

 
If to Seller:  
 
_____________________________ 
_____________________________ 
_____________________________ 
 
If to Company:  
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Choose an item. 
 
with a copy to 
 
6205-A Peachtree Dunwoody Road 
Cox Enterprises, Inc. 
Atlanta, GA 30328 
Attention:  Vice President, Legal - Commercial Operations 
 
21. Contact Information.  At all times during the Term, 
Seller agrees to provide Company with the name, telephone 
number, and e-mail address of at least one of Seller’s 
employees who is responsible for, and familiar with, this 
Agreement (the “Contact”).  If the Contact changes during the 
Term, Seller will notify Company in writing of the new Contact 
within thirty (30) days.  Failure to comply with this 
requirement shall constitute a breach of this Agreement.    
 
22. Confidentiality.  One party (the “Disclosing Party”) 
may provide the other Confidential Information (as herein 
defined) to the other (the “Receiving Party”) under this 
Agreement.  “Confidential Information” means any 
information that is given by the Disclosing Party to the 
Receiving Party in a manner from or under circumstances in 
which the Receiving Party would reasonably understand such 
material to be confidential, whether or not such material is 
marked “confidential” or “proprietary,” and includes, without 
limitation, Company’s billing information, usage information, 
or other information collected from or about or otherwise 
regarding the customers or end users of Company’s services; 
provided, however, that information that is (a) in the public 
domain as of the Effective Date of this Agreement; (b) 
independently known by the Receiving Party as of the 
Effective Date of this Agreement; (c) received from any third 
person(s) who was authorized to access such information and 
is not under any obligation of confidentiality; or (d) 
information approved for release by prior written authorization 
of the Disclosing Party shall not be “Confidential Information.”  
Confidential Information may be written, oral, recorded, on 
tape, disks or other electronic media.  The obligations of 
confidentiality hereunder shall survive termination or 
expiration of this Agreement for a period of three (3) years.  
The Receiving Party shall: (a) hold such Confidential 
Information in confidence using at least the same degree of care 
as it employs to protect its own confidential information of a 
similar nature, but no less than a commercially reasonable 
standard of care; (b) use such Confidential Information only for 
the purposes of performing obligations under this Agreement; 
and (c) not disclose such Confidential Information other than 
to its own officers, directors, employees, agents or 
representatives having a need to know such Confidential 
Information; provided that, each such person is subject to these 
confidentiality obligations.  The Receiving Party shall be 
responsible for any breach of this Agreement by its Personnel.  
 
Upon termination or expiration of this Agreement, the 
Receiving Party shall promptly return or destroy, at the request 
of Disclosing Party, all Confidential Information to the 
Disclosing Party.  The Receiving Party may only disclose 
Confidential Information pursuant to a court order, provided 
that the Receiving Party has provided advance written notice 

of such disclosure to the Disclosing Party.  The Receiving Party 
acknowledges that the Confidential Information of the 
Disclosing Party is extremely valuable and that the Disclosing 
Party may suffer damages not fully compensable in terms of 
money in the event of a breach of the obligations set forth 
herein.  The Receiving Party therefore agrees and consents that 
the Disclosing Party shall be entitled to obtain an injunction 
(without posting any bond) to prevent or prohibit the 
continuance or recurrence of any breach of the confidentiality 
obligations set forth in this Section.  Notwithstanding any 
statement to the contrary in this Section 22, “Confidentiality”, 
it is understood and agreed that Company may disclose 
Confidential Information to its affiliates for internal business 
purposes. 
 
23.       Data Rights. 
23.1 Data Definitions. As used in this Agreement: (a) 
“Customer Data” means all data and information provided, 
inputted, uploaded, transmitted, generated by, or collected 
from or on behalf of Company, its Affiliates, or their users, 
equipment, sensors, or machines in connection with this 
Agreement, including, without limitation, user-inputted data, 
sensor data (e.g., moisture, temperature), and machine-
generated data (e.g., telematics and performance data); and (b) 
“Derived Data” means any data, information, output, or work 
product derived from, generated from, or based on Customer 
Data, including, without limitation, summaries, aggregations, 
insights, forecasts, analyses, benchmarks, and 
recommendations. 
23.2 Ownership of Data. As between the parties, 
Company is and shall remain the sole and exclusive owner of 
all right, title, and interest in and to all Customer Data and all 
Derived Data, including all intellectual property rights therein. 
To the extent any right, title, or interest in or to any Customer 
Data or Derived Data vests in Seller or its Personnel by 
operation of law or otherwise, Seller hereby irrevocably 
assigns, transfers, and conveys, and shall cause its Personnel to 
assign, transfer, and convey, all such right, title, and interest to 
Company. Seller is granted only a limited, non-exclusive, non-
transferable, non-sublicensable, revocable license to access 
and use Customer Data and Derived Data solely to the extent 
necessary to perform its obligations for Company during the 
Term, and shall have no right to retain, use, or exploit any 
Customer Data or Derived Data for any other purpose.  
Customer Data and Derived Data shall be deemed Confidential 
Information of Company; provided, however, that the 
exclusion of any Customer Data or Derived Data from the 
definition of Confidential Information shall not limit, modify, 
or waive any other restrictions, obligations, or protections 
applicable to such data under this Agreement. 
23.3 Restrictions on Seller Use of Company Data. 
Notwithstanding any other provision of this Agreement, Seller 
shall not, and shall not permit any of its Personnel, Affiliates, 
successors, or any third party to, directly or indirectly: (i) use, 
aggregate, combine with other data, monetize, sell, license, or 
otherwise commercialize Customer Data or Derived Data; (ii) 
use Customer Data or Derived Data to train, develop, validate, 
fine-tune, test, or improve any artificial intelligence or machine 
learning model, algorithm, product, or service, whether of 
Seller or any third party; (iii) use Customer Data or Derived 
Data to develop, improve, enhance, or benchmark any product, 
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service, or offering of Seller or any third party; or (iv) disclose, 
share, transfer, or make available Customer Data or Derived 
Data to any third party. The de-identification, anonymization, 
pseudonymization, or aggregation of Customer Data or 
Derived Data shall not relieve Seller of any of the foregoing 
restrictions. 
 
23.4 Data Extraction, Portability, and Termination 
Assistance. At any time during the Term and for a period of at 
least ninety (90) days following expiration or termination of 
this Agreement or any Product Schedule for any reason, 
Company shall have the right, on reasonable terms and at no 
additional cost to Company, to access, export, extract, and 
transfer all Customer Data and Derived Data in a structured, 
commonly-used, machine-readable format, including via 
application programming interface (API) or other 
commercially reasonable means designated by Company. 
Upon Company’s request, Seller shall provide reasonable 
termination assistance, including cooperating in good faith 
with the orderly transition of its obligations, Customer Data, 
and Derived Data to Company or its designated successor 
provider. Within thirty (30) days after expiration or termination 
of this Agreement or the applicable Product Schedule (or such 
earlier date as Company may request in writing), Seller shall, 
at Company’s option, return to Company and/or securely 
destroy all Customer Data and Derived Data in Seller's or its 
Personnel’s possession or control, and shall promptly certify 
such return and destruction in writing to Company. 
 
24. Audits and Document Retention Policy.  Seller and 
its agents will maintain complete and accurate books and 
records of all costs, charges and amounts billable to, and 
payments made by, Company hereunder and as otherwise 
necessary to enable Seller to demonstrate compliance with all 
of the terms and conditions of this Agreement, during the Term 
of this Agreement and for a period of at least three (3) years 
following the term of this Agreement (the “Retention Period”); 
provided, however, that if a dispute arises in connection with 
this Agreement, the Retention Period will be extended 
automatically until the resolution of such dispute becomes final 
and non-appealable and all obligations of the parties to one 
another relating to the resolution have been satisfied in full.  
Company will be entitled to audit such records upon reasonable 
notice to Seller, during normal business hours during the 
Retention Period, for purposes of determining Seller’s 
compliance with the terms and conditions of this Agreement.  
Such audit will be conducted by Company or its designated 
representatives.  All discrepancies disclosed by an audit will be 
resolved and paid by the party owing such amount within thirty 
(30) days of such audit. Company will bear the expenses of 
such audit unless the audit discloses that Seller has overcharged 
Company by an amount that exceeds five percent (5%) of the 
amounts that Seller was entitled to bill under this Agreement 
during any calendar year, in which case the expenses of such 
audit will be borne by Seller, and Seller will, at Company’s 
option, pay the reasonable costs of a subsequent audit 
scheduled by Company within three (3) years thereafter. Seller 
shall cooperate in connection with any such audit.  Seller will 
also, in accordance with the terms hereof, upon prior notice, 
allow representatives of Company access to the facilities 
involved in performing this Agreement in order for Company 

to assess Seller’s conformity with its representations, 
warranties and covenants in this Agreement. 
 
25. Supplier Diversity. Seller understands and 
acknowledges that Company may establish and maintain a 
supplier diversity program with the goal of promoting diversity 
in its business practices – including by developing relationships 
with high quality certified minority, women, veteran, service-
disabled veteran, LGBT, and disabled-owned businesses as 
suppliers within its supply chain (the “Contractor Diversity 
Initiative”). The success of the Contractor Diversity Initiative 
will be an important policy objective of Company and is 
directly impacted by the level of participation by Company’s 
contractors in the Contractor Diversity Initiative. Accordingly, 
Seller agrees to participate in and fulfill the obligations 
applicable to Seller under the Contractor Diversity Initiative, 
when implemented. Notwithstanding such participation, Seller 
remains solely responsible for ensuring that its subcontractors 
comply with the terms of this Agreement and is responsible for 
any breach of this Agreement by any subcontractor. Seller’s 
participation in the Contractor Diversity Initiative is a material 
term of this Agreement. 
 
26. Non-Exclusive Agreement.  None of the activities 
to be performed by Seller and Company under this Agreement 
are exclusive.  This Agreement does not grant to Seller any 
exclusive right or privilege to be the sole provider of the 
Products to Company, and this Agreement does not grant to 
Company an exclusive right or privilege to purchase the 
Products from Seller of the type contemplated herein.  Seller 
and Company reserve the right to contract with other parties for 
the sale and procurement of comparable products, or for the 
sale and performance of any other activities contemplated 
hereunder. 
 
27. Relationship of Parties.  This Agreement is only 
intended to create an independent contractor relationship and is 
not intended to create any other relationship such as a 
partnership, franchise, joint venture, agency or employment 
relationship.  Neither party may act in a manner which 
expresses or implies a relationship other than that of 
independent contractor nor bind the other party.  Seller 
acknowledges and agrees that its Seller employees and any 
permitted independent contractors are not eligible for any 
Company employee benefits, including, but not limited to: 
holiday, vacation or sick pay, social security, Medicare, 
unemployment or disability insurance, workers’ compensation, 
health and welfare benefits, profit sharing, 401(k), or any 
employee stock option or stock purchase plans (collectively, 
“Employee Benefits”). Seller alone will be responsible for 
withholding and paying employment-related taxes for Seller 
employees. Seller, on behalf of its Personnel, hereby waives 
any and all rights to look to Company for any Employee 
Benefits, even if a Seller Personnel is later held by a court of 
competent jurisdiction to be a common-law employee of 
Company.  Seller will defend, indemnify, and hold harmless 
Company, its Affiliates, and its and their respective officers, 
directors, employees, and agents from and against any 
entitlement, assertion, and/or claim to any Employee Benefits 
made by, or on behalf of, a Seller Personnel in connection with 
the services provided under this Agreement. 
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28. Counterparts and Faxed Signatures.  This 
Agreement may be executed in counterparts, each of which will 
constitute an original, and all of which will constitute one 
agreement.  The parties agree that they will accept signature by 
facsimile transmission (and/or other electronic means) or 
Portable Document Format (PDF) in lieu of original signatures 
and that this Agreement will have the same binding and 
enforceable effect with faxed signatures (and/or other 
electronic means) or PDF as it would have with original 
signatures. 
 
29. Construction. Whenever used in this Agreement, 
unless otherwise specified, the terms “includes”, “including”, 
“e.g.”, “for example”, “such as”, “for instance” and other 
similar terms are deemed to include the term “without 
limitation” immediately thereafter. The headings of sections 
and subsections of this Agreement are for convenience of 
reference only and are not intended to affect the interpretation 
or construction of any provision of this Agreement. 
 
30. General.  Neither party may assign its interest 
without the other’s prior written consent.  Notwithstanding the 
foregoing, Company may assign this Agreement and all of its 
rights hereunder without Seller’s consent to any entity which it 
controls, is under common control with, or is controlled by 
Company, or to any entity pursuant to a merger, sale or 
exchange of stock, or sale or exchange of assets. This 
Agreement is binding upon and inures to the benefit of the 
parties hereto and their respective successors and assigns.  The 
construction, interpretation and performance of this Agreement 
and all transactions under it shall be governed by the domestic 
law of the State of Georgia with jurisdiction in the state courts 
of Fulton County, Atlanta, Georgia and the federal courts that 
serve Fulton County, Atlanta, Georgia over any action to 
enforce an arbitration decision or to enforce the arbitration 
provision.  This Agreement, the Product Schedules, and the 
other exhibits constitute the entire agreement between Seller 
and Company related to this subject matter, and supersedes all 
other agreements, whether oral or written, related to this 
subject matter. No modifications shall be effective unless in 
writing and signed by the duly authorized representatives of 
both parties.  The terms and provisions of this Agreement that 

would normally be deemed to survive shall survive the 
cancellation or termination of this Agreement.  All waivers of 
a right to require strict performance must be in writing and 
signed by the waiving party.  If any provision of this 
Agreement is held illegal or unenforceable in a judicial 
proceeding, such provision shall be severed and shall be 
inoperative, and the remainder of this Agreement shall remain 
operative and binding on the Parties. 
 
31. Equal Opportunity. This Agreement incorporates 
Executive Order 11246, Section 202 with the same force and 
effect as if given in full text. 
 
32.   Prop 65.  Seller agrees that during the term any and 
all Products provided to Company in California will either (i) 
not contain Prop 65 substances as verified by a "non-detect" 
test result and/or (ii) have been evaluated by a reputable 
toxicology lab, acceptable to Company, "wipe test" to 
demonstrate such Products do not require Company to provide 
a notice in order to comply with Prop 65 (Products meeting (i) 
and/or (ii) shall be “Prop 65 Compliant Products”), and Seller 
agrees to retest Products to confirm that the Products are Prop 
65 Compliant Products after making any changes to the 
Products, and Seller shall provide such test results to 
Company’s designated contact.  If Seller provides a product to 
Company in California that is not a Prop 65 Compliant Product, 
Seller shall fully indemnify, defend, and hold Company 
harmless from and against any and all claims, judgments, and 
demands of whatever type arising from or related to the failure 
to provide Prop 65 Compliant Products, including, without 
limitation, any and all fines, payments, fees, costs (including 
without limitation any and all attorneys’ fees, expert/testing 
costs, and court costs), damages, expenses, and other 
recoveries. Such indemnification shall be subject to the 
indemnification process set forth in this Agreement.  Upon the 
request of Company, Seller shall provide Company with a 
written certification signed by an officer of Seller with 
knowledge stating that Seller only provides Prop 65 Compliant 
Products to Company in California. For avoidance of doubt, 
Seller may not avail itself of 27 CCR § 25600.2(b) and/or 27 
CCR § 25600.2(c) to comply with Prop 65.  
 
 

IN WITNESS WHEREOF, this Agreement has been executed by each party’s duly authorized representative with the intent it 
be effective as ofthe Effective Date. 
 
[Seller Legal Entity Name  
(Ex. Your Company, LLC)] 
 
By:  ____________________________ 
 
Name:  _________________________ 
 
Title:  __________________________ 
 
Date: __________________________ 
 
 
 

 
 
 
 
 
Choose an item. 
 
By:  ___________________________ 
 
Name: _________________________ 
 
Title: __________________________ 
 
Date: __________________________    
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PRODUCT SCHEDULE [#X] 
 

(Insert Company Name Here) – [INSERT PRODUCT TYPE] 
 

This Product Schedule is governed by all terms, conditions, and definitions of the Master Materials Agreement or any new Master 
Materials Agreement or its equivalent mutually executed by the parties that either supersedes this Agreement or is executed after 
this Agreement expires (collectively, the “Agreement”) between the entity listed in the signature block below ("Seller") and Choose 
an item. ( "Company"), dated _______. 

1. Term.  This Product Schedule is effective on ____________ and terminates on _____________, for a term of two (2) 
years (“Product Schedule Term”), unless terminated or modified by either party as provided herein.  Upon the expiration of the 
Product Schedule Term, this Product Schedule shall remain in effect on a month-to-month basis (which shall continue to be referred 
to collectively with the Product Schedule Term as the “Product Schedule Term”), during such month to month time period,  either 
party may terminate this Product Schedule without cause upon 30 business days’ advance written notice to the other party.  
Notwithstanding the foregoing, Company may terminate this Product Schedule for any reason on no less than thirty (30) days prior 
written notice to Seller.  For the avoidance of doubt, the Term of the Agreement and the Product Schedule Term are separate and 
distinct term periods.  Product Schedule(s) shall be subject to the terms and conditions of the Agreement, any amendment thereto, 
and any new Master Materials Agreement or its equivalent mutually executed by the parties that either supersedes this Agreement 
or is executed after this Agreement expires, unless otherwise explicitly agreed to supersede the Agreement via this Product 
Schedule.  Should the Term of the Agreement end prior to the Product Schedule Term, this Product Schedule shall survive and 
continue to be subject to the terms, conditions, and definitions of the Agreement as if fully set forth herein. Furthermore, should 
Company have ordered Products or Products are continuing to be delivered after the termination of this Product Schedule and/or 
Agreement, the Agreement and this Product Schedule shall survive and continue to apply to said Products unless the Parties have 
explicitly agreed otherwise.    
 
2. Products.  Company may, but shall not be obligated to, place orders for the purchase of Seller's product(s) described 
below or on the incorporated Exhibit “A” to this Product Schedule.  The prices for said Products are similarly set forth below or 
on Exhibit “A” (the “Prices”).  

 
3. Product Schedule Terms.   The Products covered by this Product Schedule are subject to the mutually agreed terms 
which modify the following sections of the Agreement.  Except as mutually agreed below, all other terms and conditions of the 
Agreement remain unmodified and shall govern the purchase and sale of the Products under this Product Schedule.   Any term 
designated as “[RESERVED]” shall mean that the terms of the Agreement shall not be modified via this Product Schedule.   
 

(a) Section 3 - Shipping.   Section 3 of the Agreement (titled “Shipping”) is modified as follows:  
[RESERVED]  

 
(b) Section 9 – Warranty.  The Warranty Period for the Products specified in this Product Schedule shall be for a 
period of [RESERVED] [years/months] from acceptance by Company.  If no Warranty Period is defined in this Product 
Schedule, the Warranty Period as described in the Agreement shall apply. 
 
(c) Section 10 – Prices.  All Prices shall conform to Section 10 of the Agreement (“Prices”) and the requirements 
in the attached Exhibit A - Pricing Schedule.   
 
(d) Section 11 - Term of Payment. All references to one hundred and twenty (120) days in Section 11 of the 
Agreement shall be replaced with XX days.   

(e) Section 14 – Changes, Cancellations and Returns of Purchase Orders and Products. Section 14 of the 
Agreement is modified as follows: 

i)  Non-Standard Products.   [INTENTIONALLY LEFT BLANK] 
ii)  Cancellations.  [RESERVED]    
iii) Returns.  [RESERVED]   
 

4.   Additional Terms and Conditions Related To Products.   
    
  (a) All Products shall conform to the Agreement.  If Seller supplies Company with any Products that are Foods (including 
any Food ingredients), or Food Contact Substances, as those terms are defined in the Federal Food, Drug, and Cosmetic Act, or 
that are Food packaging, (collectively, “Food-Related Products”), as acknowledged in Exhibit A to this Product Schedule [X], such 
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Products shall conform to the Agreement and the quality assurance requirements listed in Exhibit B to Product Schedule [X].   
 
 
[Seller Legal Entity Name  
(Ex. Your Company, LLC)]            Choose an item. 
 
By:  ___________________________    By:  ____________________________ 
 
Name:  _________________________    Name:__________________________ 
 
Title:  __________________________     Title: __________________________ 
Date: __________________________    Date: __________________________ 
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Exhibit A to Product Schedule #[X] 
 

Pricing Schedule 
 

 
Company and Seller have set forth all Prices applicable to the Product Schedule as follows:  
 
 

 
1. Prices [Update for each deal]: 

 
Product Price 
  
  
  
  

 
 

2. FDA-Regulated Products.    
 
(a) Do Products identified in subsection 1, above, 
include a Food (including any Food ingredient) or Food 
Contact Substance, as those terms are defined in the Federal 
Food, Drug, and Cosmetic Act, or any Food packaging 
(check “Yes” or “No”)?  
 

  
Yes   

 
No  

 
 
 

 
(b) If “Yes” is checked in 2(a) above, Exhibit B to 
Product Schedule [X] applies. 
 
3. Price Requirements: 
 
(a) Price Decreases. If Seller realizes a decrease in 
costs of commodities or ingredients pricing, the prices paid 
by Company shall be automatically reduced by a percentage 
equal to the percentage of Seller’s savings and the prices set 
forth on the applicable Product Schedule shall be 
automatically updated to reflect the reduced pricing without 
further action of the parties.  Seller shall promptly provide 
any notice of a decrease in costs of commodities or 
ingredients  pricing to Company.  Company shall be entitled 
to provide Seller a listing of all Products previously 
purchased by Company that are located in Company’s 
inventory and that have not been placed into production 
(“Spares”).  Upon receipt of Company’s listing, Seller shall 
credit Company for the Spares in an amount equal to the 
difference between the prices paid for by Company for the 
Spares and the lower prices offered for those same Products.   
 
(b) Favorable Pricing. If Seller offers more favorable 
pricing or terms to another purchaser for the Product or if 
more favorable pricing or terms are offered via any generally 
published or advertised price, Company shall automatically 

receive the same favorable pricing or terms and the prices 
set forth on the applicable Product Schedule shall be 
automatically revised to reflect the reduced pricing without 
further action of the parties.  In such event, Company shall 
be entitled, and Seller agrees to provide to Company, credit 
for Spares as set forth above.   Seller shall promptly provide 
Company with notice if Seller offers more favorable pricing 
or terms to another purchaser for the Product or if more 
favorable pricing or terms are offered via any generally 
published or advertised price and/or if there is a decrease in 
costs of commodities or ingredients pricing.  Upon request 
by Company, Seller shall, at any time during the Term of this 
Agreement, certify its compliance with this Section by 
providing written certification of such compliance signed by 
an officer of Seller having sufficient knowledge thereof.  
Notwithstanding the foregoing, Seller shall provide written 
certification of such compliance every six (6) months during 
the term of each applicable Product Schedule. 
 
(c) End-of-Year Volume Rebate.  A rebate (the 
“Volume Rebate”) shall be provided to Company in the form 
of a check in December of each calendar year during the 
Term based upon the   volume of Product and services 
purchases made by Company and its Affiliates under this 
Agreement in such calendar year, and the volume of Product 
and services purchase from Seller made by other contractors 
of Company (“Company Contractors”) for the use and/or 
benefit of Company.  The amount of the Volume Rebate for 
a particular calendar year will be determined based on the 
value of invoiced shipped Products and invoiced services 
purchases described above net of only the items set forth in 
this Section, made by Company and its Affiliates under this 
Agreement and by any Company Contractors from January 
through November of that same year, plus the forecasted 
value of shipped Products and invoiced services for the 
month of December of the same year, net of only (i) any 
Product returns (provided, however, that if any Product is 
returned for a credit, the amount of the credit will be added 
back to the net value when the credit is used by Company); 
(ii) any disputed invoiced amounts (provided, however, that 
if a disputed invoiced amount is resolved and paid by 
Company, such amount will be added back to the net value 
when payment is made); and (iii) any past due invoiced 
amounts (other than amounts disputed by Company) or 
cancelled Purchase Orders within that same year (the “Net 
Invoiced Value”). The Volume Rebate will be paid during 
corresponding year with a true-up on spend and payment in 
January of the following year.   
 
Volume Rebate table: 
 

Net Invoiced Value (in United States Volume 
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Dollars) During The Applicable 
Year 

Rebate 

Greater than $0 and up to $200,000 2.0% 
Greater than $200,000 up to $500,000 3.0% 
Greater than $500,000 up to 
$1,000,000 

4.0% 

Greater than $1,000,000 5.0% 
 
For example, if the Net Invoiced Value for a particular year 
of the Term is $1,500,000.00, Seller will issue a Volume 
Rebate to Company in the amount of $75,000.00 (5.0% of 
$1,500,000). 
 
This Agreement shall not affect any other Company 
contract, including, without limitation, any contracts by and 
between Company and its Company Contractors.   This 
Agreement shall not create any third-party beneficiaries, and 
nothing in this Agreement is intended, nor shall anything 
herein be construed to create any rights, legal or equitable, 
in any person other than the parties to this Agreement. 
 
(d) Retroactive Application.  The parties expressly 
acknowledge that the rebates covered in this Section shall be 
retroactive to __________________. 
 
(e) Late Fees.  Volume Rebate and/or Company 
Contractor Rebate amounts unpaid by Seller after the 
fifteenth day following the end of each quarter calendar year 
shall   be subject to the following late fees: 
  
From 1 to 15 days late: five percent (5%) late fee on amounts 
unpaid.  
 
From 16 to 25 days late:  ten percent (10%) late fee on 
amounts unpaid. 
 
From 26 to 34 days late: fifteen percent (15%) late fee on 
amounts unpaid. 
 
35 days or more late:  fifteen percent (15%) late fee on 
amounts unpaid, plus continuing interest at two percent (2%) 
per month on the unpaid sum (including late fee).
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Exhibit B to Product Schedule #[X] 

Quality Assurance Requirements 

1.1 This Exhibit B applies to any Products that 
are Foods (including Food ingredients) or Food Contact 
Substances, as those terms are defined under the Federal Food, 
Drug, and Cosmetic Act, or Food Packaging (collectively, 
“Food-Related Products”).Quality and Manufacture of Food-
Related Products. Seller acknowledges and agrees that all 
Food-Related Products and facilities in which such Food-
Related Products are manufactured, processed, packed, or held 
(each, a “Facility” and collectively, the “Facilities”), are 
subject to Company’s quality assurance program. Seller must 
comply with all applicable standards outlined in the 
Specifications and produce proof of compliance upon request. 
During the Term of the Agreement, Seller must immediately 
notify Company in writing of any new Facilities and obtain 
Company’s express written approval of the production of 
Food-Related Products at such new Facilities. Providing Food-
Related Products to Company from a Facility that has not been 
certified and approved by Company is a breach of the 
Agreement. 

1.3 Company Audit Program. 

(a)  Seller acknowledges and agrees that 
Company maintains a quality assurance program which 
includes, among other things, an announced audit at Facilities 
producing Food-Related Products, which may be conducted by 
Company or a third party engaged by Company (any such 
audit, a “Company Audit”). The Company Audit may include 
an inspection at Facilities where the Food-Related Products are 
manufactured, grown, harvested, processed, packed, received, 
handled, held, or stored. Company will provide Seller with 
forty-eight (48) hours’ notice prior to the Company Audit, 
which may be conducted at any time agreed upon by both 
parties during Seller’s normal business hours. These audits 
may be for the purposes of auditing Seller’s general 
compliance with the standards set forth in the Agreement, to 
verify Seller’s corrective actions following a prior audit, or 
may be for any reason in the Company’s discretion to verify 
that the Food-Related Products satisfy Company’s enumerated 
quality standards as set forth in the Agreement.  

(b) If an audit is ever rejected, cancelled, or 
otherwise impeded when auditor is at or enroute to the Seller’s 
Facility, the Seller shall be responsible for the entire cost of the 
audit and the cost to re-perform the audit. 

(c) During a Company Audit, Seller must 
make available qualified employees to facilitate the audit 
process. Auditors must be permitted to take photographs during 
a Company Audit to document observations. 

(d) Seller must provide to Company any 
agreements, forms, credentials, or documents necessary for a 
Company Audit, or otherwise reasonably requested by 
Company and pertaining to the performance of the Agreement 

by the Seller. If any subsequent changes are made to these 
agreements, forms, credentials, or documents, they must be 
submitted to the Company immediately. 

(e) Company will bear the costs of the initial 
audit and any subsequent Company Audits that result in the 
Seller meeting or exceeding ninety (90) percent compliance 
with Company standards in effect as of the date of the 
Company Audit. Seller will bear the cost of performing all 
other Company Audits. Seller will be invoiced by Company for 
such Company Audit costs. 

(f) If Seller’s results from the Company Audit 
results in a score below ninety (90) percent, Seller must provide 
a plan as to how it will remediate any errors found during the 
Company Audit (any such plan, a “Corrective Action Plan”) 
to Company within seven (7) calendar days after Company 
makes such request, unless an alternate time frame is agreed 
upon by both parties. 

1.4 Product Testing.  Seller will, at its own 
cost, conduct laboratory and product testing of the Food-
Related Products as necessary to ensure general compliance, in 
addition to adherence to the applicable quality standards as 
outlined in the Specifications. Seller agrees to do periodic 
shelf-life testing of the Food-Related Products as necessary to 
substantiate any stated shelf life. Seller shall ensure production, 
storage, and transport times are reduced to a minimum. Seller 
further represents and warrants that any Food-Related Products 
that are food packaging or food contact materials, and any food 
packaging or food contact materials used with the Food-
Related Products supplied to Company meet all FDA and other 
requirements applicable to food packaging and food contact 
materials and are safe, sanitary, and suitable for their intended 
use according to industry best practices. 

1.5 Pre-Listing Report. Seller shall provide 
Company with a laboratory report not older than six (6) months 
prior to the first shipment of the Food-Related Products (the 
“Pre-listing Report”). The Pre-listing report must include any 
testing or other information identified in the Specifications for 
specific Food-Related Products, which may include, for 
example: microbiological (e.g., pathogen analysis) and 
chemical testing (e.g., nutritional analysis, claims 
substantiation). Unless otherwise agreed to in writing, all tests 
must have been completed by ISO17025 accredited 
laboratories.Sample Retention. Unless otherwise agreed to in 
writing between the Parties, Seller will retain three (3) samples 
from each lot, batch, production run, production date, and/or 
expiration date of any Food-Related Product produced for 
Company, which shall be retained in the form in which the 
product(s) were provided to Company. 

(a) Seller shall fully inform Company of any 
actual or potential non-compliance, including where Seller 
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knows or should reasonably have known that any of the Food-
Related Products: (i) may be adulterated or misbranded, as 
those terms are defined in the Federal Food, Drug, and 
Cosmetic Act (FFDCA); (ii) has caused, potentially caused, 
been alleged to have caused or to have been associated with a 
serious adverse health consequence or death; (iii) otherwise 
fails to comply with Seller’s obligations, representations and 
warranties under the Agreement including this Exhibit B; or 
(iv) may be subject to Recall as defined in Section 1.8(b), in 
each case within twenty-four (24) hours from the time Seller 
becomes aware or reasonably should have become aware 
thereof, and shall cooperate fully with Company and comply 
with its instructions for remedying the same.  Seller shall keep 
Company fully apprised of its progress in remedying any such 
issue. 

(b) Seller shall notify Company by email and 
telephone within twenty-four (24) hours of discovery in any 
Facility, or in any Food-Related Product or other product 
sample produced or held in the Facility, of any pathogenic 
organism, including Listeria, Salmonella, or E.Coli. 

1.8 Traceability Requirements and Recall 
Capabilities.   

(a) Seller must: (1) be able to trace all 
products, ingredients, and packaging components with respect 
to the Food-Related Products to the original source (“Trace-
back”); and (2) document destination, quantity, and product 
identifying characteristics (e.g., lot code, pack date, production 
run, etc.) for all outgoing shipments of Food-Related Products 
(“Trace-forward”). Source, shipment, methods, programs, 
policies, other traceability, and product accounting information 
must be readily available to Company upon request. Seller shall 
provide details of its traceability program to Company prior to 
first shipment under each Purchase Order. Seller must be able 
to account for all finished products, raw ingredients, packaging 
materials, and other items relevant to its processes that it 
received, stored, handled, processed, shipped, or sold. Seller 
must be capable of effectively recalling, in conformance with 
at least the minimum requirements set forth in an applicable 
Purchase Order, all of its affected Food-Related Products and 
must make all recall documentation (e.g., product accounting 
efforts, mock recall records, effectiveness checks, recall plans, 
recall notices, etc.) available to Company. 

(b) Seller shall promptly notify Company – by 
telephone and by email – of any notification or other 
information, of which it has actual knowledge, which is or 
might result in the recall, withdrawal, discontinuation, 
removal, seizure or administrative detention of any Food-
Related Product (collectively, a “Recall”).  If Food-Related 
Products (or any Company products utilizing or containing 
Food-Related Products) become the subject of a Recall 
initiated by Company, Seller or an authorized governmental 
agency, and such Recall is necessitated due to a condition 
which resulted from Seller’s breach of any representations, 
warranties, guarantees or covenants under the Agreement or 
this Exhibit B, Seller shall be responsible for all costs and 
expenses associated with such Recall, including, without 

limitation, all costs of retrieving such Food-Related Products 
and disposing of such Food-Related Products in compliance 
with applicable laws and regulations, as well as refunds of the 
Company’s total landed cost for such Food-Related Products 
(including but not limited to the purchase price for the Food-
Related Products, plus all related freight, and other standard 
recovery cost items) and in no event shall be less than such 
sums paid or payable by Company to Seller.  The parties agree 
to assist each other in all reasonable ways with respect to any 
such Recall and any claims involving the Food-Related 
Products which are subject thereto.  Seller acknowledges that 
such cooperation may likewise necessitate communication 
directly or indirectly with Company’s licensors.  In addition, 
Seller will promptly advise Company of any other recalls of 
products at the Facility other than the Food-Related Products 
and promptly respond to reasonable questions Company may 
have as result thereof.  

1.9 Food Manufacturing/Processing Facilities 
for Products. 

(a) All facilities that manufacture, process, 
pack, or hold Food (including Food ingredients) for sale in the 
United States (whether such Food is sourced inside or outside 
the United States) must be registered with FDA as food 
facilities unless expressly exempt from registration 
requirements under FDA regulations.  

(b) Unless otherwise agreed to in writing, all 
of Seller’s Facilities that manufacture or process Food 
(including Food ingredients) must have an annual third-party 
audit confirming certification to any of the below food safety 
schemes recognized by the Global Food Safety Initiative 
(“GFSI”) and conducted at Seller’s expense. Seller must 
provide the respective certificates to Company before the first 
delivery of the Food-Related Products and within three (3) 
business days of receiving results of any subsequent annual 
certification audit. Any changes must be reported to Company 
immediately. Seller must maintain a valid GFSI certification at 
all times. 

(c) Unless otherwise agreed to in writing, 
acceptable food safety schemes and minimum scores for audit 
conducted under this Exhibit B are as follows: 

(i) SQF Level 3 (Safe Quality Foods): Minimum 
‘E’ rating; 

(ii) IFS (International Food Standard): Minimum 
grade ‘Higher Level’; and 

(iii) GlobalGAP: Certified. 

(iv) Seller must provide Company with a copy of 
its most recent GFSI audit report within two (2) 
business days upon request by Company. 

1.10 Produce.  In addition to a GFSI 
certification identified in Section 1.9(c)(iv), if Seller is 
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furnishing Food-Related Products to Company that include 
produce:All packing houses, coolers, and processing facilities 
for produce must have an annual third party audit confirming 
certification to any of the food safety schemes identified in 
Section 1.9. 

(a) All produce must only be sourced from 
registered growers, packers, and distributors that have an 
annual third party Good Agricultural Practices (“GAPs”) audit 
and must be GlobalGAP or SQF Level 3 certified at the time 
of shipment. Seller shall provide Company with proof of GFSI 
certification for all sources of produce sold to Company prior 
to shipment and thereafter upon GFSI yearly certification 
renewal. 

(b) Seller acknowledges and agrees that 
chemical residue on produce sold by Seller will be at or below 
33% of the permitted limits under applicable laws and 
regulations for each specific item. 

(c) Seller acknowledges and agrees that some 
produce items may have additional audit and/or testing 
requirements to be agreed upon between the Seller and the 
Company and set forth in the applicable Purchase Order. 

1.11 Product Certification/Marketing Claims.  
Seller represents and warrants the accuracy of any of its 
representations that the Food-Related Products have been 
certified and/or meet the requirements to support, including, 
but not limited to, any and all representations that the Food-
Related Products are organic, not genetically engineered or 
modified (“non-GMO”), gluten-free, lactose-free, vegan, 
kosher, halal, cage-free, whole grain, “fair trade,” “free trade,” 
and/ or “sustainably produced.” Seller hereby agrees to provide 
Company appropriate substantiation, including certification if 
available, within thirty (30) days after execution of the 
applicable Purchase Order. Seller shall certify and shall support 
such certification via an annual third party audit, where 
applicable, to verify the veracity and continuing validity of all 
such representations. Seller shall immediately notify Company 
if it learns of any event, occurrence, or other reason which may 
cause any of Seller’s certifications to be false, misleading, or 
untrue in any respect. Seller shall not make any claims on the 
Food-Related Products (other than on Food-Related Products 
delivered to Company in a form or package that is not intended 
for sale to consumers) that are not requested by Company in 
the Purchase Order or otherwise requested in writing. 

1.12 Compliance with Legal Requirements. 
Seller represents, warrants, and covenants that: 

(a) Seller is and has been in compliance with 
all applicable laws concerning the ownership and operation of 
the Facility/Facilities and the processing, handling, 
manufacturing, testing, packaging, transportation, and storage 
of the Food-Related Products in accordance with this 
Agreement, including the FFDCA, as amended, and 
implementing regulations; 

(b) All Food-Related Products produced and 
delivered under this Agreement will meet the following 
specifications (the “Legal Requirements”):   

(i) as of the date of delivery, not be 
adulterated or misbranded within the meaning of the 
FFDCA and implementing regulations or within the 
meaning of any substantially similar state or 
municipal law, and not be articles which may not, 
under the provisions of the FFDCA or any provision 
of any similar federal, state or municipal law, be 
introduced into interstate or intrastate commerce;  

(ii) be manufactured, packaged, stored, 
handled, and shipped in accordance with any 
Specifications provided by Company, all applicable 
federal, state, and local laws, including those issued 
or promulgated by the U.S. Food and Drug 
Administration, including current Good 
Manufacturing Practices, preventive controls, and 
supply chain requirements (21 C.F.R. §§ 110, 117) 
and sanitary transportation requirements (21 C.F.R. 
§ 1.900 et seq.), and with industry best practices;  

(iii) be merchantable and fit for their intended 
purpose and free of impurities and defects that would 
cause any Food-Related Product not to be food grade 
or not to be appropriate for human consumption or 
contact with a product intended for human 
consumption;  

(iv) be manufactured and packaged and be 
otherwise in compliance with all laws, rules, 
regulations, statutes, standards, ordinances, orders, 
codes, permits, licenses, actions, policies, and 
requirements of all federal, state and local 
governments, departments, commissions, agencies 
and boards pertaining in any way to Seller’s 
performance hereunder and/or to the manufacturing, 
packaging, selling, distribution, and delivery of the 
Food-Related Products purchased hereunder 
(including, without limitation, all those relating to 
worker wages, hours and benefits, product safety 
and/or the protection or preservation of the 
environment or of public or worker health and 
safety); and 

(v) the Food-Related Products comprising any 
shipment or other delivery pursuant hereto will be, as 
of the date of such purchase or delivery, not a 
misbranded hazardous substance or a banned 
hazardous substance within the meaning of the 
Federal Hazardous Substance Act, as amended.  
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Exhibit B to Product Schedule #[X] 

Attachment 1:  Product Specifications 

 
PRODUCT NAME:  

FINISHED GOODS SPECIFICATIONS:   

CERTIFICATION REQUIREMENTS: 

TESTING REQUIREMENTS:  

PACKAGING SPECIFICATIONS: 

STORAGE: 

WAREHOUSE & PALLET CONFIGURATIONS: 

SHIPMENT SPECIFICATIONS: 

Commented [JF9]: CF: This Exhibit should be completed by the 
Head of Food Safety 
 
NOTE:  

1. This is the place that you can list any specific requirements that 
pertain to an individual product, whether those relate to 
certifications you want, testing that needs to happen, nutritional 
requirements, shipping requirements, etc.?   BFs would tailor it 
for individual products. 

 
2.  Note that you do not necessarily need to have this attachment for 
every product.  If you have a product you’re just buying off-the-
shelf, as-is, perhaps you may not need this for that product.     

Commented [JF10]: CF: This list is intended to provide 
examples of what you might include in this exhibit.  It’s not intended 
to be all-inclusive, nor is every one of these topics absolutely 
necessary in all instances.  What you will include will depend on 
what you’re buying.   If you’re buying more than one product from a 
supplier, you may need to have separate specification sheets for each 
product.  

Commented [JF11]: CF: This might include, for example, Non-
GMO Project Verified certification, Kosher certification, etc. 

Commented [JF12]: BF: This relates to section 1.4 of Exhibit 
B.  If you want testing, whether to support shelf-life dating, 
nutritional labeling, or to demonstrate lack of pathogens, for 
example, this is the place to list those requirements.  


